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INTRODUCTION 

•  New regulations published on May 17, 2016 

•  Become effective December 1, 2016 

•  Will have dramatic effect on overtime exemptions for ALL employers  

•  Will extend overtime to estimated 4.2 million workers  



INTRODUCTION 



WAGE AND HOUR LITIGATION 

•  Fastest growing type of employment litigation 

•  New regulations mean even more lawsuits 



GOALS 

•  Discuss what changed  

•  Discuss what did not change  

•  Discuss what you should do now to be in compliance  

•  Discuss how to explain this to employees  



EXEMPTIONS IMPACTED 

•  Executive  

•  Administrative  

•  Professional  

•  So called “White Collar” Exemptions  



WHITE COLLAR EXEMPTIONS 

•  To qualify for exemption, employees generally must:  
•  Be salaried, meaning that they receive a predetermined and 

fixed amount of pay that is not subject to reduction based on 
quality or quantity of work performed (“salary basis test”) 

•  Receive the minimum amount of weekly pay set by law 
(“salary level test”) 

•  Primarily perform the executive, administrative, or 
professional duties as defined in the regulations (“duties test”) 



INCREASED MINIMUM SALARY 

•  Minimum salary threshold is more than doubling  

•  Currently  

•  $23,660 a year ($455 per week) 

•  Effective December 1, 2016  

•  $47,476 a year ($913 per week) 

•  40th percentile of full-time salaried workers in the lowest 
income census region (South)  



POSITIONS NOT IMPACTED 

•  Outside Sales Employees  

•  Commissioned Retail Sales Employees  

•  Computer Employees  

•  Hourly rate stayed same; Minimum salary went up  

•  Teachers, Doctors, Lawyers  



INCREASED SALARY FOR HCE’S 

•  Highly Compensated Employees (“HCE’s)  

•  Currently:  

•  If you make $100,000 per year or more, then you can 
qualify as exempt under a more simplified duties test 

•  Effective December 1, 2016 

•  You will have to make at least $134,004 per year to 
qualify as a HCE 



INCREASED SALARY FOR HCE’S 

•  Represents the 90th percentile of full-time workers 
nationally  

•  Remember that an employee can still be exempt making 
less than $134,004 per year; but have to meet the normal 
duties test  



AUTOMATIC ADJUSTMENTS 

•  New rules automatically update the minimum salary 
threshold every 3 years  

•  First adjustment will be January 1, 2020 

•  Will get 150 days’ notice  

•  Expected to be near $51,000  

•  Minimum salary for HCE expected to be near $147,524 



NEW RULES ON BONUSES AND 
COMMISSIONS  

•  DOL will now permit employers to attribute a small 
portion of nondiscretionary bonuses, incentive pay and 
commissions toward the minimum salary level  

•  If employee earns 90% of the minimum salary as base pay 
($821.70 per week), the additional portion (up to 10% or 
$91.30) can come from nondiscretionary bonuses, 
incentive pay and commissions  

•  Larger bonuses are permissible, but the amount that can 
be used to meet the threshold is capped at 10%  



NEW RULES ON BONUSES AND 
COMMISSIONS  

•  Payments must be made at least quarterly  

•  If the extra pay comes up short, can make a “catch-up” payment 
immediately following the quarter in question (next pay period) 

•  If the catch-up payment is not made, must pay employee OT for 
any OT hours worked during that quarter  



NEW RULES ON BONUSES AND 
COMMISSIONS  

•  Different rules for HCE’s and bonuses  

•  HCE’s must earn at least $134,004 per year AND at least 
$913 per week  

•  HCE employees must receive 100% of the $913 weekly 
threshold on a salary basis ($47,476) 



NEW RULES ON BONUSES AND 
COMMISSIONS  

•  But nondiscretionary bonuses, incentive payments and 
commissions can be used to satisfy the remainder of the 
$134,004 total annual compensation requirement  

•  Unlike bonuses for employees meeting regular exemption, 
the bonus for HCE’s can be made at year end (not 
required to be quarterly)  



WHAT BONUSES COUNT?  

•  Bonus must be nondiscretionary 

•  Examples:  

•  Bonuses tied to productivity or profitability  

•  Commissions  

•  Attendance bonuses  

•  Production bonuses  

•  Retention bonuses  



WHAT DID NOT CHANGE  

•  Duties Test  

•  No changes to duties tests for executive, administrative 
and professional 

•  Timekeeping Requirements  

•  Will have to keep track of hours worked; but do not 
have to ”clock-in”  



WHAT DID NOT CHANGE  

•  Regulations Regarding Part-Time Employees  

•  Part-time employees who perform exempt duties must 
still receive a minimum salary of $913 per week in order 
to be exempt – even if they only work a few days a 
week! 



PARTIAL CHANGE 

•  Computer Professionals  

•  Currently:  

•  Can be paid a salary of at least $445 per week OR  

•  Can be paid an hourly rate of $27.63 per hour  

•  Effective December 1, 2016  

•  Can be paid an hourly rate of $27.63 (no change)  

•  But if salaried, must receive a minimum of $913 per week  



WHAT YOU SHOULD DO NOW  

•  Identify Employees Who May Be Impacted  

•  Anyone currently exempt who receives a weekly salary 
of less than $913 per week ($47,476 per year) 

•  Even if they work part-time!   



WHAT YOU SHOULD DO NOW  

•  Identify Employees Who May Be Impacted  

•  Remember that they may receive less than $47,476 per 
year if they work less than 12 months per year (seasonal 
work) 

•  But it still has to be no less than $913 per week  

•  Don’t forget to consider salary compression issues  

•  May end up with some in same position who are exempt 
and non-exempt  



WHAT YOU SHOULD DO NOW 

•  Identify how close they are to the new minimum salary  

•  Look at nondiscretionary bonuses, incentives and 
commissions too 

•  Identify how much overtime they are typically working 
each week  

•  Not always easy  

•  Talk to supervisors  



GET A GAME PLAN 

•  Option 1:  Increase the salary to retain exempt status  
    

•  Option 2:  Reclassify to non-exempt  

•  Can leave employee salaried, but pay overtime if 
worked 

•  Can leave employee salaried, and eliminate 
overtime  

•  Can convert to hourly, and pay overtime if worked 



GET A GAME PLAN 

•  Option 3:  Consider whether a bonus/commission  
  system might allow you to have a lower salary, 
  but still meet the minimum salary    
 requirement 

•  Option 4:  Reorganize workloads, adjust schedules or  
  spread work hours  

•  Option 5:  Adjust wages  



GET A GAME PLAN 

•  Option 5 Explained:   

•  Employers can adjust the amount of an employee’s 
earnings to reallocate it between regular wages and 
overtime so that the total amount paid to the 
employee remains largely the same 

•  Cannot reduce them below minimum wage  

•  Cannot continually adjust each week to manipulate the 
regular rate  



GET A GAME PLAN 

•  Assume a supervisor at a private gym who satisfies the 
duties test for the executive exemption makes $37,000 
per year ($711.54 per week). The supervisor regularly 
works 45 hours per week.  The employer may choose to 
instead pay the employee an hourly rate of $15 and pay 
time and one-half for the 5 overtime hours worked each 
week.  

•  $600.00 (40 hours x $15/hr) + $112.50 (5 OT hours x 
$15 x 1.5) 

•  Total: $712.50 per week  



GET A GAME PLAN 

•  Alternatively:  

•  Employer may choose to pay that employee a salary for 
40 hours of $600 per week and then pay the overtime 
for hours in excess of 40 per week.  

•  $600 (salary for 40 hour week; same as $15 per hour) 

•  + 112.50 (5 OT hours x $15 x 1.5)  

•  Total: $712.50 per week  



OTHER ISSUES  

•  If you do reclassify, you must think about:  

•  Timekeeping  

•  How to minimize off-the-clock work (think about 
company laptops, phones, etc.)  

•  Travel time rules  

•  Will any benefits be impacted?  

•  Nondiscretionary bonuses must be included in regular 
rate of pay  



COMMUNICATION PLAN 

•  This will not be welcome news to everyone  

•  Some will feel they have been demoted/loss of prestige  

•  Do not like the idea of keeping track of hours  

•  Feel they have taken a step back in their career  



COMMUNICATION PLAN 

•  Begin the dialogue now 

•  Not just what is happening but why  

•  Make sure they understand it is not a reflection of 
performance  

•  Emphasize the positives (some may be getting pay raise 
by being paid overtime, some may see no change at all, 
etc.)   

•  Explain how hours will be tracked  

•  Train supervisors   



ENSURE CHANGES ARE MADE IN TIME 

•  Effective December 1, 2016 

•  Should ensure that any required changes will be effective 
before the start of any pay period that includes 
December 1st 

•  Considering an audit of all positions  



QUESTIONS?  

Courtney K. Warmington 
Fuller, Tubb, Bickford & Krahl 

201 Robert S. Kerr Avenue, Ste. 1000 
Oklahoma City, Oklahoma 73102 

(405) 235-2575 
(405) 548-0271 (Direct)  

cwarmington@fullertubb.com 
 


